
The Intermeddling Principle and Non-Party Costs Orders 
 
 
Introduction 
 
Absent statutory intervention, it has fallen to judges to develop principles to guide the court’s 
discretion on making non-party costs orders. The most well-known starting point is to consider 
whether the non-party under consideration was actually ‘the real party’ or ‘a real party’ to the 
litigation, the former perhaps being a more intelligible standard than the latter.  
 
This general approach has been supplemented by more specific principles as regards particular 
non-parties, for example: litigation funders, company directors and liability insurers. In 
insurance cases, the courts have held that, in addition to questions of ‘real party’, an insurer 
who ‘unjustifiably intermeddles’ in litigation may also be liable for a non-party costs order. 
Recent caselaw, however, suggests that this principle may have wider application.  
 
Non-Party Costs Orders 
 
A non-party costs order is supplemental to judgment, requiring the payment of some or all 
costs by a person who was not a party to the proceedings to which they relate. The statutory 
basis for the making of a non-party costs order is section 51 of the Senior Courts Act 1981, 
though it was not appreciated that this so empowered the court until the judgment of Lord Goff 
in Aiden Shipping Co Ltd v Interbulk Ltd (The Vimeira) (No 2) [1986] AC 965.  
 
His lordship then suggested that the Court of Appeal or the Rules Committee might issue 
guidance on the exercise of the very wide discretion afforded to the courts. The first to 
substantively ‘accept the invitation of Lord Goff’ and offer general guidance was Balcombe LJ 
in Symphony Group Plc. v Hodgson [1994] QB 179. Increasing enthusiasm for such orders 
drove the development of more detailed principle in subsequent cases.  
 
Insurance Cases 
 
Murphy v Young & Co.'s Brewery Plc. [1997] 1 WLR 1591 was one such case involving 
liability insurers. Phillips LJ considered the law on maintenance and champerty, an element of 
which was expressed by Fletcher Moulton LJ in British Cash and Parcel Conveyors Ltd v 
Lamson Store Service Co Ltd [1908] 1 KB 1006 as ‘wanton and officious intermeddling with 
the disputes of others in where the [meddler] has no interest whatever, and where the assistance 
he renders to one or the other party is without justification or excuse’. Phillips LJ said in 
Murphy that ‘Where such a test is satisfied, I would expect the court to be receptive to an 
application under section 51 that the meddler pay any costs attributable to his intermeddling.’ 
The principle was thereafter cited with relative consistency in insurance cases, though less 
often applied.  
 
More often applied was ‘the real party’ or ‘a real party’ approach, developed in cases such as 
T.G.A. Chapman Ltd v Christopher [1998] 1 WLR 12 and Dymocks Franchise Systems (NSW) 
Pty Ltd v Todd [2004] 1 WLR 2807. This continues to be the dominant general approach.  
 
The facts of Travelers Insurance Co Ltd v XYZ [2019] UKSC 48, so said the Supreme Court, 
offered an opportunity to consider, ‘in more granular detail, the principles which ought to apply 
to that distinct part of the broad spectrum of non-parties occupied by liability insurers’. Citing 



Phillips LJ, Lord Briggs identified the two approaches mentioned above. However, and 
notwithstanding the qualification at the beginning of his lead judgment, his lordship stated that 
the intermeddling principle was ‘by no means limited to insurers’, apparently challenging the 
assumed confinement of that principle to such cases.   
 
Wider Application? 
 
Though the caselaw on intermeddling largely involves insurers, it discloses no firm basis for 
restricting its application to insurance cases. In his judgment in Murphy, Phillips LJ’s analysis 
was not expressly confined to discussion of insurers’ liability. In fact, the principle quoted 
above was one of a group of five in which his lordship also discussed, for example, the 
principles applicable to trade unions. He also made clear distinction between the discussion of 
insurers on the one hand and, more generally, ‘non-parties’ on the other.  
 
Returning to Travelers, the concurring judgment of Lord Sumption offers further support. His 
lordship observed in general terms that:  
 
The common law has an instinctive reluctance to make orders in private law litigation which 
affect non-parties, but also a long-standing aversion to the unjustified interference by non-
parties in other people's litigation… In the context of costs orders against non-parties, the first 
instinct is reflected in Lords Briggs’s ‘real defendant’ test, and the second in what he has called 
the ‘intermeddling’ test. 
 
Echoing the approach of Phillips LJ in Murphy, his lordship also appeared to distinguish 
between general and insurer-specific principle:  
 
What may make a non-party's involvement in litigation an 'unjustified intermeddling' is the 
absence of any interest in the litigation recognised by the law. That need not necessarily be a 
legal interest. But a liability insurer has an obvious legal interest in the performance of his 
contractual duties under the policy and the exercise of his contractual rights. 
 
However, in a recent judgment in Popely v Popely [2020] EWHC 667 (Ch), his Honour Judge 
Hacon (sitting as a deputy judge of the High court) appeared to express some doubt, stating: 
‘To the extent that the analysis on intermeddling as developed in [Travelers] goes further 
than Dymocks, I am not sure that this was intended to apply outside insurance cases.’ Though 
the court did not appear to hear argument on that specific point, it nonetheless leaves the 
question to be answered definitively.  
  
A Role for an Expanded Principle 
 
The expansion of the unjustified intermeddling principle beyond the insurance context provides 
a sounder means for determining liability and would offer greater certainty to at-risk non-
parties. Whilst the development of specific principles in relation to certain categories of non-
party offers a measure of clarity, there is nonetheless a role for a more conceptually-robust 
general principle.  
 
As mentioned earlier, liability may attach to a non-party who is, quoting Lord Brown in 
Dymocks ‘a real party in… very important and critical respects…’. At first blush, this definition 
offers little clarity, and it is only with the subsequent decisions explaining this dictum’s 



application that we know, for example, that commercial litigation funders are more likely to 
qualify as ‘a real party’ than philanthropic funders.  
 
Acknowledging a wider role for the intermeddling principle would complement the existing 
general principles and bring clarity to the areas where the courts have not had an opportunity 
to rule. In relation to witnesses of fact who fabricate evidence, for example, clarity is not 
particularly served by questioning the extent to which such a witness qualifies as ‘a real party… 
in very important and critical respects…’ without more. However, considering the extent to 
which the giving of such evidence unjustifiably meddles in proceedings and thereby incurs 
greater cost (and thereafter attributing that loss to the meddling witness) seems to offer a 
clearer, more satisfactory, approach.  
 
Even in cases where judges have had an opportunity to rule, an expanded intermeddling 
principle may assist. With regard to solicitors’ liability, for instance, in Myatt v National Coal 
Board and another (No 2) [2007] 1 WLR 1559, Dyson LJ suggested that a solicitor who ‘acts 
outside of the role of a solicitor’ may be ‘a real party… in very important and critical 
respects…’ Again, utilising the intermeddling principle could potentially avoid the need for 
awkwardly analysing these situations into the pre-existing taxonomy.  
 
Though we await a clearer indication on the future of the intermeddling principle therefore, its 
expansion would seem to be a welcome addition to this highly-discretionary jurisdiction.  
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