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The power of the courts to order a non-party to pay the costs of 
litigation is found in section 51 of the Senior Courts Act 1981.1 The 
subject has generated a good deal of caselaw. This is chiefly thanks to the indignant subjects 
of, or unsuccessful applicants for, such orders making their feelings known in the appellate 
courts. However, the courts have repeatedly emphasised that the making of a non-party costs 
order is fundamentally an exercise of the court’s wide discretion on costs and will be decided 
on a case-by-case basis.2 If there is an ‘immutable principle’, it is that the court will seek to 
exercise its discretion ‘justly’.3 
 
Whilst such judicial platitudes are no doubt welcome to a bench unyoked from the welter of 
authority on this subject, they alone will not assist a litigator in practically advising a client.  
 
This note will give a brief introduction to the practical principles that have guided the courts 
on making non-party costs orders and the procedure involved in pursuing them.  
 
PRINCIPLE  
 
Summary guidance on non-party costs orders was originally provided in Symphony Group plc 
v Hodgson [1994] QB 179. A more recent expression of these general principles is found in 
the judgment of the Judicial Committee of the Privy Council in Dymocks Franchise Systems 
(NSW) Pty Ltd v Todd [2005] 4 All ER 195 (since approved as an authoritative statement of 
English law).4 From this line of authority, we can derive some basic principles.   
 
The identity of the non-party 
 
A pre-requisite for the making of a third-party costs order is that the non-party has some 
relevant connection with the proceedings in question. The body of caselaw that has developed 
since 1986 (when the power of the court to make non-party costs orders was confirmed)5 
demonstrates the nature and degree of the connection the courts have expected. 

                                                
1 Sections 51(1) and (3), as interpreted by the House of Lords in Aiden Shipping v Interbulk Ltd (The Vimeira) No2 [1986] 1 
AC 965. Note also that section 51 does not apply to proceedings in the Supreme Court.  
2 E.g.: Turvill v Bird [2016] EWCA Civ 703; Alan Phillips Associates Ltd v Dowling [2007] EWCA Civ 64. 
3 Deutsche Bank AG v Sebastian Holdings Inc. [2016] EWCA Civ 23, paragraph 62.  
4 Deutsche Bank AG v Sebastian Holdings Inc. [2016] EWCA Civ 23. 
5 Aiden Shipping v Interbulk Ltd (The Vimeira) No2 [1986] 1 AC 965. 
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Applications often, but need not necessarily, concern non-parties who have funded litigation. 
An important factor will be the control a non-party has exercised over the litigation: a non-
party costs order will generally be inappropriate in the case of a ‘pure funder’ who has no 
personal interest in the litigation and who did not stand to benefit from it. However, where a 
non-party not merely funds the proceedings but also substantially controls or is to benefit from 
them (sometimes referred to as ‘the real’6 party), that non-party will ordinarily be ordered pay 
the successful party's costs if the proceedings fail.7 
 
It follows that a further consideration is whether the non-party can be said to have caused the 
incurrence of the costs sought. Recently, in Travelers Insurance Company Ltd v XYZ [2019] 
UKSC 48 Lord Briggs confirmed that causation was “an important element in what an applicant 
under section 51 has to prove” and that “If all those costs would have been incurred in any 
event, it is unlikely that a section 51 order ought to be made.”8 The courts have shown a 
willingness to limit non-party costs orders to only those costs provably caused by the non-
party.9 Nevertheless, given that the primary concern is whether the making of an order is just, 
establishing causation is not necessarily a pre-requisite to success; there have been,10 and 
doubtless will continue to be, cases where causation cannot be established but it is nonetheless 
appropriate to make a non-party costs order. 
 
The court’s discretion 
 
Given the broad discretion afforded to the court in determining the question of costs, the range 
of factors the court will consider, and the weight given to them, cannot be definitively stated. 
It is therefore particularly open to courts to distinguish authorities on non-party costs orders on 
their facts.11 It is nonetheless useful to bear in mind some important, if rather general, 
statements of principle, including: 
 

i. “Although costs orders against non-parties are to be regarded as 'exceptional', 
exceptional in this context means no more than outside the ordinary run of cases 
where parties pursue or defend claims for their own benefit and at their own 
expense.”12 

ii. “…whilst any impropriety or the pursuit of speculative litigation may of itself 
support the making of an order against a non-party, its absence does not preclude 
the making of such an order.”13 

iii. “…the fact that the person against whom the order is sought could have been joined 
as a party to the proceedings at the outset is a matter to be taken into account 
because, as a party, he might well have been in a better position to influence the 
course of the proceedings; however, it is necessary in each case to consider the 

                                                
6 There is an allusion to the concept of ‘the real party’ in CPR 25.13(2)(f), providing that security for costs may be ordered 
where ‘the claimant is acting as a nominal claimant’. 
7 Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2005] 4 All ER 195 at 204.  
8 Travelers Insurance Company Ltd v XYZ [2019] UKSC 48, paragraph 80. 
9 See Arkin v Borchard Lines Ltd [2005] EWCA Civ 655 and Excalibur Ventures LLC v Texas Keystone Inc [2014] EWHC 
3436 (Comm). This approach, however, has been the subject of criticism by Sir Rupert Jackson in his ‘Review of Civil 
Litigation Costs’ (Dec 2009). 
10 See e.g. Total Spares & Supplies Ltd v Antares SRL [2006] EWHC 1537 (Ch). 
11 See e.g. the commentary of Lord Briggs in Travelers Insurance Company Ltd v XYZ [2019] UKSC 48, paragraphs 28-30; 
and Symphony Group plc v Hodgson [1994] QB 179 at 193. 
12 Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2005] 4 All ER 195 at 203. 
13 Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2005] 4 All ER 195 at 207.  
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extent to which he has been prejudiced as a result of not having been joined at an 
earlier stage…”14 

iv. “The judge should be alert to the possibility that an application against a non-party 
is motivated by resentment of an inability to obtain an effective order for costs 
against a legally aided litigant.”15  Further, “asymmetry” in the parties’ respective 
costs positions, by itself, is unlikely to be sufficient for the making of a non-party 
costs order.16 

v. The giving of notice will be a relevant factor in the overall exercise of the court’s 
discretion and may be a “highly material factor”17 in this regard. If the party is truly 
the “real party”, however, “the absence of a warning may be of little 
consequence.”18

 
PROCEDURE 
 
The procedure for obtaining a non-party costs order is set out in CPR 46.2 which provides that 
the non-party “must be added as a party to the proceedings for the purposes of costs only and 
be given a reasonable opportunity to attend a hearing at which the court will consider the matter 
further”. Such an application should be made to the trial judge, addressing the points mentioned 
above.19 
 
A non-party costs order is “supplemental to the judgment”;20 it can therefore be obtained before 
costs have been assessed or after a judgment providing for an inter partes costs order has been 
sealed. As discussed above, and although there is no formal notice requirement, it is wise to 
put the non-party on notice. Similarly, it seems the application should also be served on the 
other parties to the action.21 
 
The determination of non-party costs is through the summary procedure, subject to CPR 46.2. 
This does not mean that the court is incapable of dealing with complex cases if it considers it 
just to make a non-party costs order in such a case. Where appropriate, the court will make 
ancillary orders for, for example, cross-examination and further disclosure. When seeking such 
orders however, it is wise to be mindful that: CPR 46.2 is intended to be a summary procedure 
and, in the absence of more prescriptive guidance, the court is likely to focus on the overriding 
objective, CPR 1.1(2)(c) of which emphasises the need for cases to be dealt with in ways which 
are proportionate.  
 
The court’s discretion as to non-party costs extends to the amount of those costs. It is not a 
requirement that, if costs have already been assessed, that they need to be reassessed if a non-
party costs order is subsequently made. The mechanism under CPR 46.2 provides for the 
erstwhile non-party to ventilate arguments about both whether a costs order should be made 
and the extent of that order.  
 

                                                
14 R&V Versicherung AG v Risk Insurance and Reinsurance Solutions SA and others [2005] EWHC 2586, paragraph 7. 
15 Symphony Group plc v Hodgson [1994] QB 179 at 194.  
16 Travelers Insurance Company Ltd v XYZ [2019] UKSC 48, paragraphs 58-62.  
17 Brampton Manor (Leisure) v McLean [2007] EWHC 3340 (Ch) at paragraph 26. 
18 Deutsche Bank AG v Sebastian Holdings Incorporated [2016] EWCA Civ 23, paragraph 32. 
19 Bahai v Rashidian [1985] 1 W.L.R. 1337 cited in Symphony Group plc v Hodgson [1994] QB 179.  
20 Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2005] 4 All ER 195 at 202. 
21 National Justice Compania Naviera SA v Prudential Assurance Co Ltd; The Ikarian Reefer [2000] 1 All ER 37. 
 
 


